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Policy Circular No.034/2025

Sub: Policy Circular on Proposals of the PPP Projects awarded under DBFOT/BOT
1. Applicability

This Policy circular is applicable for handling the pending & future issues related
to (i) Refinancing/Restructuring of the original/last approved Debt, (ii) Additional
debt (iii) Additional debt against the securitization of future cash flows, and (iv)
Change in Ownership/Shareholding related to the DBFOT/BOT Projects.

Further, it is clarified that this Policy Circular is in line with the contractual
provisions of the Model Concession Agreement(s) as issued by MoRT&H (placed
at Annexure-A). In case of any difference between the contractual terms of the
signed Concession Agreement and those mentioned at Annexure-A, the
contractual terms of the signed Concession Agreement shall prevail, unless
mutually agreed between the parties.

2. Refinancing/Restructuring of the Original/last approved Debt

Contractual provisions related to Refinancing/Restructuring of the original/last
approved debt are contained in the Clause 5.2.3 and 6.4 of the Model Concession
Agreement and are placed at Annexure-A. Refinancing/Restructuring of the
original/last approved debt are discussed below:

2.1 Novation of Debt

Novation is the replacement of one of the financing parties with the consent of all
three parties involved. If novation is as per the terms and conditions of the
original/last approved financing and there is no change in the terms of the debt,
approval of the Authority will be granted in the normal course. Fresh Escrow and
Substitution Agreement, if required, will be signed with new lender’s
representative in case lender’s representative is changed due to Novation.

2.2 Refinancing/Restructuring of Debt other than Novation

Refinancing or restructuring without any increase in outstanding debt as per last
approved financing agreement but with a change in other terms of the loan such as
tenure, interest rate etc., may be allowed subject to the following terms and
conditions:

a) The proposal of refinancing/restructuring shall not result in any increase in the
Authority’s liabilities. The Authority’s liabilities, including those related to
termination, force majeure etc. shall be strictly capped as per the terms and
conditions mentioned in the original Financing Agreement.

b) If there is a change in the lenders in Refinancing Agreement, fresh Escrow and
Substitution Agreement shall be executed.

¢) Refinanced amount shall be utilized for the related project purpose only and shall
always be subject to the prior approval of the Authority. Restructuring of loan arising
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3.2

out of elongated repayment period may be allowed for all Projects where the entire
repayment is made 2 years prior to the end of Concession Period.

d) Sufficient funds are ensured to meet the Operation & Maintenance and
Premium/Payment to Authority, if applicable.

e) A Supplementary Agreement with the concessionaire shall be executed as per
these policy guidelines to cover all aspects of refinancing. NHIDCL may
prescribe the format for same.

Financing of Additional Debt

Considering the policy followed in NHIDCL, financing of additional debt only for the
related project may be allowed subject to the following terms and conditions:

a) Financing of additional debt for the related project only may be allowed for the
following purposes:

(i) Cost escalation,

(ii) Interest During Construction Period,

(111) Major maintenance, and

(iv) Creation of Reserve (Major maintenance Reserve and Debt Service Reserve etc).

b) Repayment of the additional part of the debt would be the last priority under the
waterfall mechanism of the Escrow Agreement. It would be allowed only after meeting
all kinds of statutory levies/taxes, O&M expenses, concession fee, damages and other
dues of the Authority and service of senior along with interest due.

¢) Undertaking by Concessionaire that such refinancing would not enhance the amount of
Debt Due, Termination Payment, or any other liability of NHIDCL in any manner
whatsoever.

d) Receipt of No Objection Certificate from the existing lenders of the Project.

e) Receipt of such loan, giving loan & its utilisation and repayment of loan by the parent
company and servicing and repayment of the subordinate loan would be routed through
the Escrow Account of the SPV.

f) Restructuring of loan arising out of elongated repayment period may be allowed for all
Projects where the entire repayment is made 2 years prior to the end of Concession
Period.

g) Infrastructure Debt Fund (IDF) refinancing should be as per the Model Tripartite
Agreement issued by MoRT&H.

h) A Supplementary Agreement with the concessionaire shall be executed as per
these policy guidelines to cover all aspects of refinancing. NHIDCL may
prescribe the format for same.

Securitization of Future Cash Flows

Securitization of future cash flows shall mean taking additional loans against the surplus
future cash flows of the project. This will be allowed subject to the following terms and
conditions:

(1) Securitization of future cash flows shall be treated as a Subordinate Debt/loan and
would only be allowed after COD of the project is achieved.

(ii) Securitization shall only be allowed up to 30% of Total Project Cost (TPC) of the related
Project awarded by NHIDCL

(iii) Repayment of such additional loan would be the last priority under the waterfall
mechanism of the Escrow Agreement. It would be allowedpenly after meeting all kinds
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of statutory levies/taxes, O&M expenses, concession fee, damages and other dues of the
Authority and service of Senior debt along with interest due.

(iv) Undertaking by the Concessionaire that such securitization would not enhance the
amount of Debt Due, Termination Payment, or any other liability of NHIDCL in any
manner whatsoever.

(v) Receipt of No Objection Certificate from the existing lenders of the Project.

(vi) Receipt of such loan, giving loan to the parent company, servicing and repayment of
loan by the parent company and servicing and repayment of the subordinate loan would
be routed through the Escrow Account of the SPV.

(vii) Such loans would be used exclusively for investment as equity in the projects of Road
and Infrastructure Sector.

(viii) The Statutory Auditor of the SPV as well as the Group Company availing the loan from
the Concessionaire shall provide the details, confirming the name of the Project, the
Authority awarding the Project, TPC of the Project, Sources of funds and the amount of
the equity invested, within 3 months of availing such loan.

(ix) A Supplementary Agreement with the concessionaire shall be executed as per
these policy guidelines to cover all aspects of refinancing. NHIDCL may
prescribe the format for same.

4. Change of Ownership/Shareholding
4.1 Contractual Provisions

Change in Ownership has been defined in the definitions & obligations relating to Change
in Ownership in the Clauses 5.3 and 7.1 of the Model Concession Agreement. The relevant
clauses of the CA pertaining to change in ownership are placed at Annexure-A. The change
in ownership may be allowed in line with the contractual provisions and subject to the
following terms and conditions.

4.2 Change in Shareholding after Completion (PCOD/COD/CC) of the Project
(Achievement of Completion Date)

One hundred percent (100%) exit shall be allowed 2 years after achievement of
PCOD/COD/CC. However, 100% exit can also be allowed one year post completion of
punch list items subject to the conditions that the Concessionaire should not be in default
of:

(i)  Payment of premium to NHIDCL, if applicable,
(i) O&M obligations'.

4.2.1 In case of 100% equity disinvestment, the outgoing promoter shall not have residual rights
over the accrued claims, and the same shall vest with new promoter. In such cases,
verification of status of construction (including punch list items) & outstanding issues
(like vigilance compliance, maintenance issues) etc. shall be the responsibility of the
transferee entity. The status of pending works/punch list items shall also form a part of
the Supplementary Agreement to be signed between NHIDCL and the Concessionaire in
the format to be prescribed by NHIDCL.

4.2.2 Further, there should not be any dispute/arbitration/legal case pending with the
Concessionaire.

! MoRTH OM No. NH24028/14/2014-H(Vol II) (E-134863) dated 23" May,2022
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4.3 Change in Shareholding during Construction

Forty Nine percent (49%) Shares of the Concessionaire (Special Purpose Vehicle (SPV))
can be transferred as per the terms and conditions of the Concession Agreement. However,
no member of the consortium whose technical and financial capacity was evaluated for the
purpose of pre-qualification and short-listing in response to the Request for Qualification
(RFQ) shall hold less than twenty-six per cent (26%) of such equity during the construction
period.

References for the above Policy Circular

The above Policy Circular has been compiled considering the applicable Policy
Guidelines/ Circulars issued by NHAI and MoRT&H in this regard. Reference of the same
are attached at Annexure-B.

This issues with the approval of the Competent Authority.
p
o \V>

(Anil Kumar Gautam)
General Manager (Finance)

Encls.: As above

Copy to:

A WD

PPS to Managing Director

PS to Director (A&F)

PS to Director (T)-1 & Director (T)-2

All Executive Directors at HQ and ROs

GM (IT) for uploading on Employee Portal
Assistant Director (Rajbhasha) for Hindi Translation.



Annexure-A

Extracts from the Model Concession Agreement for BOT Annuity Projects

Refinancing/Additional Financing
Clause 5.2.3

The Concessionaire shall not make any addition, replacement or amendments to any of the
Financing Agreements without the prior written consent of the Authority if such addition,
replacement or amendment has, or may have, the effect of imposing or increasing any
Sinancial liability or obligation on the Authority, and in the event that any replacement or
amendment is made without such consent, the Concessionaire shall not enforce such
replacement or amendment nor permit enforcement thereof against the Authority. For the
avoidance of doubt, the Authority acknowledges and agrees that it shall not unreasonably
withhold its consent for restructuring or rescheduling of the debt of the Concessionaire.

Clause 6.4

Upon request made by the Concessionaire to this effect, the Authority shall, in conformity
with any regulations or guidelines that may be notified by the Government or the Reserve
Bank of India, as the case may be, permit and enable the Concessionaire to secure
refinancing, in whole or in part, of the Debt Due on such terms as may be agreed upon
between the Concessionaire and the entity providing such refinancing, provided, however,
that the refinancing hereunder shall be utilized for the project purpose only and shall
always be subject to the prior approval of the Authority, which shall not be unreasonably
withheld. Ior the avoidance of doubt, the tenure of debt refinanced hereunder may be
determined mutually between the Senior Lenders and the Authority, but the repayment
thereof shall be completed no later than 1 (one) year prior to expiry of the Concession
Period.

Change in Ownership

Definition as per Contract Agreement:

“Change in Ownership " means a transfer of the direct and/or indirect legal or beneficial
ownership of any shares, or securities convertible into shares, that causes the aggregate
holding of the {selected bidder/Consortium/JV Members), together with {its/their}
Associates, in the total Equity to decline below 51% (fifty one per cent) thereof during
Construction Period and two years thereafter,; provided that any material variation (as
compared to the representations made by the Concessionaire during the bidding process
Jor the purposes of meeting the minimum conditions of eligibility or for evaluation of its
application or Bid, as the case may be,) in the proportion of the equity holding of {the
selected bidder/any Consortium/JV Member} to the total Equity, if it occurs prior to COD,
shall constitute Change in Ownership;

3.3 Obligations relating to Change in Ownership

3.3.1 The Concessionaire shall not undertake or permit any Change in Ownership, except with
the prior approval of the Authority.

5.3.2 Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire
agrees and acknowledges that:



(1) all acquisitions of Equity by an acquirer, either by himself or with any person acting
in concert, directly or indirectly, including by transfer of the direct or indirect legal
or beneficial ownership or control of any Equity, in aggregate of not less than 15%
(fifteen per cent) of the total Equity of the Concessionaire, or

(ii) acquisition of any control directly or indirectly of the Board of Directors of the
Concessionaire by any person either by himself or together with any person or
persons acting in concert with him shall constitute a Change in Ownership requiring
prior approval of the Authority from national security and public interest perspective,
the decision of the Authority in this behalf being final, conclusive and binding on the
Concessionaire, and undertakes that it shall not give effect to any such acquisition of
Equity or control of the Board of Directors of the Concessionaire without such prior
approval of the Authority. For the avoidance of doubt, it is expressly agreed that
approval of the Authority hereunder shall be limited to national security and public
interest perspective, and the Authority shall endeavour to convey its decision thereon
expeditiously. It is also agreed that the Authority shall not be liable in any manner on
account of grant or otherwise of such approval and that such approval or denial
thereof shall not in any manner absolve the Concessionaire from any liability or
obligation under this Agreement,

For the purposes of this Clause 5.3.2:

(a) the expression “acquirer”, “control” and “person acting in concert” shall have the
meaning ascribed thereto in the Securities and Exchange Board of India (Substantial
Acquisition of Shares and Takeover) Regulations, 1997 or any statutory re-enactment
thereof as in force as on the date of acquisition of Equity, or the control of the Board
of Directors, as the case may be, of the Concessionaire;

(b) the indirect transfer or control of legal or beneficial ownership of Equity shall mean
transfer of the direct or indirect beneficial ownership or control of any company or
companies whether in India or abroad which results in the acquirer acquiring control
over the shares or voting rights of shares of the Concessionaire; and

(c) power to appoint, whether by contract or by virtue of control or acquisition of shares
of any company holding directly or through one or more companies (whether situate
in India or abroad) the Equity of the Concessionaire, not less than half of the directors
on the Board of Directors of the Concessionaire or of any company, directly or
indirectly whether situate in India or abroad, having ultimate control of not less than
15% (fifteen per cent) of the Equity of the Concessionaire shall constitute acquisition
of control, directly or indirectly, of the Board of Directors of the Concessionaire.

7.1 Representations and warranties of the Concessionaire
The Concessionaire represents and warrants to the Authority that:

it shall at no time undertake or permit any Change in Ownership except in accordance
with the provisions of Clause 5.3 and that the {selected bidder/Consortium/JV Members},

together with {its/their} Associates, hold not less than 51% (fiftv-one percent) of its issued
and paid up Equity as on the date of this Agreement; and that no member of the
Consortium/JV whose technical and financial capacity was evaluated for the purposes of
short-listing in response to the Request for Proposal shall hold less than 26% (bwenty six
per cent) of such Equity during the Construction Period and two vears thereafter;

(clause7.1(k))

Provided further that any such request made under Clause 7.1 (k) and/or Article 48, at
the option of the Authority, may be required to be accompanied by a suitable no objection
letter from lenders.




Annexure - B

Policy Guidelines/Circulars issued by NHAI and MoRT&H

A. Refinancing/Restructuring of the Original/last approved Debt:

(1)

(i)

(iii)

(iv)

(v)

NHAT Policy Guidelines/Financial Matters/2021 Policy Guidelines No.8.4.25/ 2021
dated 2" March 2021 for processing of Refinancing Proposal for PPP Projects.

NHAI Policy Guidelines/PPP/2023 Policy Circular No.8.4.38/2023 dated 13™
February 2023 regarding Supplementary Agreement for 100% Change of
Shareholding & Refinancing in respect of PPP Projects-reg.

Corrigendum No. NHAI Policy Guidelines/PPP/2023/Policy Circular No.8.4.40/
2023 dated 27" April 2023 regarding Supplementary Agreement for 100% Change in
Ownership and Refinancing in respect of PPP Projects.

Format in which the Concessionaire is required to Submit their application to the
Executive Director (Technical).

Format to be submitted by the Technical Division along-with the
information/documents submitted by the Concessionaire.

B. References for permitting Additional Financing/debt:

(1)

(i1)

(iii)

(iv)

MoRT&H Office Memorandum No. NH-24028/14/2014-H (Vol II) (E-134863) dated
23" May 2022 regarding Changes in the Model Concession Agreement of BOT (Toll)
project permitting Change of Ownership from Existing 2 years to 1 year after
Commercial Operation Date (COD/PCOD/PCC).

MoRT&H Office Memorandum No. NH-24028/14/2014-H (Vol 1I) (E-134863) dated
21% March 2023 regarding Changes in the Model Concession Agreement of BOT
(Toll) project permitting Change of Ownership from Existing 2 years to 1 year after
Commercial Operation Date (COD).

NHAI Policy Guidelines/Standard document/2023 Policy Circular No.11.47/2023
dated 19" April 2023 regarding Changes of ownership from Excising 2 years to 1 year
after Commercial Operation Date (COD) along with NHAI Policy
Guidelines/Standard Document/2022 Policy Circular No.11.37/ 2022 dated 3" June
2022 regarding Changes in the Model Concession Agreement of BOT (Toll) project
permitting Change of Ownership from Excising 2 years to 1 year after Commercial
Operation Date (COD).

NHAI Policy Circular 8.4.18/2018 dated 15" October 2018 regarding delegation of
power for permitting 100% equity disinvestment after 2 years of construction
completion to Chairman, NHAL

C. References for Permitting Change of Ownership/Shareholding:

(i)

MoRT&H Office Memorandum No. NH-24028/14/2014-H (Vol IT) (E-134863) dated
23" May 2022 regarding Changes in the Model Concession Agreement of BOT (Toll)
project permitting Change of Ownership from Existing 2 years to 1 year after
Commercial Operation Date (COD/PCOE@:C).
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(ii)

(iii)

(iv)

MoRT&H Office Memorandum No. NH-24028/14/2014-H (Vol IT) (E-134863) dated
21% March 2023 regarding Changes in the Model Concession Agreement of BOT
(Toll) project permitting Change of Ownership from Existing 2 years to 1 year after
Commercial Operation Date (COD).

NHAI Policy Guidelines/Standard document/2023 Policy Circular No.11.47/2023
dated 19" April 2023 regarding Changes of ownership from Excising 2 years to 1 year
after Commercial Operation Date (COD) along with NHAI Policy
Guidelines/Standard Document/2022 Policy Circular No.11.37/ 2022 dated 3rd June
2022 regarding Changes in the Model Concession Agreement of BOT (Toll) project
permitting Change of Ownership from Excising 2 years to | year after Commercial
Operation Date (COD).

NHALI Policy Circular 8.4.18/2018 dated 15" October 2018 regarding delegation of
power for permitting 100% equity disinvestment after 2 years of construction
completion to Chairman, NHAL



